To:  Russell Babb

From:  Allison Standard

Date:  July 30, 2007

Re:  Audrina Morgan and possible defenses to RDO and failure to surrender license
Public Vehicular Area:

Question:  Is the parking garage exit (and its nearby shoulder) at RDU a Public Vehicular Area?

Brief Answer:  The roads within the airport should be considered PVAs because of the strong ties between the government and the airport.  The deck may be arguably not a PVA based on the payment required for parking, and the shoulder of the deck’s exit may be arguably not a PVA based on the nature of the area.

Answer and analysis:

1. Definition of Public Vehicular Area:

a.  N.C. Gen. Stat §20-4.01 defines a Public Vehicular Area as follows:

“(32) Public Vehicular Area. -- Any area within the State of North Carolina that meets one or more of the following requirements:
      a. The area is used by the public for vehicular traffic at any time, including by way of illustration and not limitation any drive, driveway, road, roadway, street, alley, or parking lot upon the grounds and premises of any of the following:
         1. Any public or private hospital, college, university, school, orphanage, church, or any of the institutions, parks or other facilities maintained and supported by the State of North Carolina or any of its subdivisions.
         2. Any service station, drive-in theater, supermarket, store, restaurant, or office building, or any other business, residential, or municipal establishment providing parking space whether the business or establishment is open or closed.

      d. The area is a portion of private property used by vehicular traffic and designated by the private property owner as a public vehicular area in accordance with G.S. 20-219.4.”
b.  N.C. Gen. Stat describes the process through which private entities can designate their property as public vehicular areas.  There is no information on RDU’s website that suggests that they have achieved status as a PVA through this method.
§ 20-219.4. Public vehicular area designated 
(a) Any area of private property used for vehicular traffic may be designated by the property owner as a public vehicular area by registering the area with the Department of Transportation and by erecting signs identifying the area as a public vehicular area in conformity with rules adopted by the Department of Transportation.


c. Case law:

State v. Snyder, 343 N.C. 61 1996
public vehicular area: "any area within the State of North Carolina that is generally open to and used by the public for vehicular traffic, including . . . any . . . parking lot upon the grounds and premises of . . . [a]ny . . . business . . . establishment providing parking space for customers, patrons, or the public." 
-private club parking is still a PVA, membership fee is not enough to make it private
-parking lot could generally be used as a thoroughfare by members of the general public, no signs posted in the Club's parking lot prohibiting the public from parking there and no signs posted stating that the parking lot was private property, nor were there any security or membership cards allowing members exclusive access to the parking lot
*State v. Snyder can be distinguished from the present case due to the nature of payment for spaces.  While the Snyder lot could be used as a thoroughfare without paying, all entrants to the RDU deck are required to pay and are notified of that required payment.

State v. Bowen, 67 N.C. App. 512, 313 S.E.2d 196
-condominium complex driveway is not a "public vehicular area" because the evidence was "sharply conflicting”:  Had a For Sale sign which invited the public yet also had No Trespassing signs, had no parking set aside for the public, and the driveway had not been dedicated for public use

Smith v. Powell, 293 N.C. 342
-area beneath the bridge is not a "public vehicular area"
When a person drives a motor vehicle only upon the ground beneath a highway bridge, he is not driving "on a highway".



"(13) Highway or Street. -- The entire width between property or 


right-of-way lines of every way or place of whatever nature, when any 


part thereof is open to the use of the public as a matter of right for the 

purposes of vehicular traffic. 

While the record shows people, with some frequency, drive motor vehicles beneath the bridge here in question, nothing in the record indicates that they have a right to drive upon any part of this area.

In 39 Am. Jur. 2d, Highways, Streets and Bridges, § 1, it is said: 

"In some instances, and for particular purposes, the term 'highway' has been defined to encompass the entire right of way, including the shoulder and other places open to travel, but in other instances and for other purposes, the term has been defined narrowly so as to exclude the exterior boundaries of the right of way and confine its meaning to that part of a public road open to the use of the public for the purpose of vehicular travel."

See also: 39A C.J.S., Highways, § 1(1)b.

In Paragraph (38), G.S. 20-4.01 also defines the term "Roadway." That definition is as follows: 

"That portion of a highway improved, designed, or ordinarily used for vehicular travel, exclusive of the shoulder. * * *"


The Legislature in defining "highway" intended to put at rest the question noted in the above quotation from American Jurisprudence and to make it clear that the entire "width" between the right-of-way lines is included in a "highway" as distinguished from a "roadway."

includes not only the entire thickness of the pavement and the prepared base upon which it rests but also "so much of the depth as may not unfairly be used as streets are used" for the laying therein of drainage systems and conduits for sewer, water and other services. Elliott, Roads and Streets,   § 20 (1926); 39 Am. Jur. 2d, Highways, Streets and Bridges, § 258. Nevertheless, the primary concern of the Legislature in defining "highway" as used in Chapter 20 of the General Statutes was with the "width," not the depth. "Width" means "the lineal extent of a thing from side to side." Century Dictionary; Webster's New International Dictionary.

In ordinary speech, the expression "driving or operating a motor vehicle on a highway" connotes driving on the top surface of the highway, not the ground beneath a bridge over which the "roadway" portion of the highway runs. In ordinary speech, one thing is said to move or rest "on" another when it moves or rests upon the top surface of the second thing, as when a book is said to lie on a table as compared with lying in the table drawer.

The contention of the Division of Motor Vehicles that G.S. 20-16.2, dealing with the breathalyzer test, applies to any operation of a motor vehicle, at whatever depth or level beneath [***12]  the surface, so long as it is within the right-of-way lines is an ingenious argument, born of a commendable desire to promote safety of persons and property, but in our opinion the Legislature did not have areas beneath bridges in mind when it enacted this statute. If the dry land under a bridge is part of the "highway" which crosses a stream upon the bridge, then so is the water under the bridge and the bed of the stream or pond so crossed. It would be carrying legal logic a bit far to say that one fishing from a boat anchored beneath this bridge over the Intercoastal Waterway is fishing "on a highway."

The record indicates that there is a considerable stretch of level land under this bridge, to which people have relatively easy access by motor vehicle and which they use for launching boats and related activities. Obviously, it would be dangerous to drive a motor vehicle in this area while the driver is under the influence of intoxicating liquor. The Legislature, if it sees fit to do so, may deal with this danger by appropriate legislation. We simply hold that it has not undertaken to do so by providing for the giving of a breathalyzer test to one who, under the influence of [***13]  intoxicating liquor, drives a motor vehicle "on a highway."

*This could be used to say that the exit (or more plausibly the side of the exit where she pulled over) was not a highway, yet one could easily argue that the shoulder may not be part of the highway either, but when an officer pulls a driver over to the shoulder, the driver must still present his or her license.

State v. Robinette, 124 N.C. App. 212  
-car wash was a public vehicular area because it was open to the public year round, twenty-four hours a day.
-If an area is private, or signs prohibit trespassing, loitering, or lack of use for the general public, then this would not be a public vehicular area.
*The airport parking deck is not for use by the general public due to the fee?

State v. Bobby Mitchell Adams  88 NC App 139  1987
-dentist’s off-street parking lot is a PVA and driver is required to display license; officer had reason to stop defendant- called to investigate an accident- and were legitimately on the parking lot premises to perform a duty of their office.

Keziah v. Bostic 452 F. Supp. 912 W.D.N.C. 1978

-patrolman driving on public highway observed petitioner driving out of a private driveway, stopping defendant on private driveway constituted an unconstitutional seizure because policeman had no reason to stop defendant
*In Morgan’s case, the officer had reason to stop Morgan due to the call from the parking deck official.

State v. Carawan  80 NC App 151  1986
-raft race, grass area in park was designated for parking—at the time, this was a PVA (cars were legally parked on the grass in spite of signs saying no parking)
-in definition of PVA, legislature “clearly intended to protect persons in areas such as that in question from the dangers posed by others who drive there while impaired. Adoption of the construction of "public vehicular area" for which defendant contends would be counter to that legislative purpose”
*In Morgan’s case, she was not in an area that was legal parking—if she had left her car on the shoulder, she would have been ticketed.  There is no foreseeable danger to others pulling to the side of the exit, and this area was never functioning as a PVA.  

2.  RDU’s connections with government entities
RDU appears to be funded (at least at some point in its history) by the state of North Carolina, Wake County, Durham County, the city of Raleigh, and the city of Durham.  On its website, RDU 

From Wikipedia:

History

Raleigh's municipal airport opened in 1929, south of the city, but its runways were very short. In 1939 the North Carolina General Assembly chartered the Raleigh-Durham Aeronautical Authority to build and operate a replacement airport convenient to both Raleigh and Durham. This effort was strongly promoted by Eastern Air Lines, then led by Eddie Rickenbacker who wanted to make the Raleigh/Durham area a stop on its New York-Miami route.

http://www.durham-nc.com/secondary/faq/faq_news_media.php
What is meant by the term Raleigh-Durham?

“Raleigh-Durham” is the name of the international airport that serves two, distinct metro areas—the Durham MSA and the Raleigh-Cary MSA: the airport is co-owned by the cities of Durham and Raleigh as well as Durham and Wake counties. “Raleigh-Durham” is also a misused, shorthand term for the two-metro Raleigh-Durham-Cary combined statistical area, the former five-county Raleigh-Durham-Chapel Hill MSA (redefined in 2003), or Nielsen’s Raleigh-Durham-Fayetteville Designated Market Area (DMA). Shortening the region’s name not only is misleading to readers, but also scientific surveys show it is objectionable to area residents. Over 75% of the people in the Triangle prefer to characterize their residence by a specific town or city name rather than the regional designation.

http://ftp.rootsweb.com/pub/usgenweb/nc/wake/bicen/airport.txt
     'Tiny little airport' soars with planning and luck
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March 5, 1989

“The airport's development has been guided by an eight-member airport authority.  Each of the four government - Raleigh, Durham, Wake County and Durham County - appoints two members and chips in $12,500 to the airport, which had a $20 million operating budget in 1988.  The rest of the airport's operating revenues come from rent, grants and landing fees.”

